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YEHI SHALOM BE'HEYLEKH SHALVAH
BE'ARMENOTAYIKHI: BEIT DIN ARBITRATION

AS A MODEL FOR WHOLISTIC DISPUTE

RESOLUTION

JENNIFER ALLISON* & JONATHAN S. HACK**

The court that always succeeds in effectuating compromise between the

litigants is praiseworthy, and regarding this it is said "the judgment of
peace shall you judge in your gates." (Zechariah 8:16).

-Maimonides 2

The courts of this country should not be the places where resolution of
disputes begins. They should be the places where the disputes end after

alternative methods of resolving disputes have been considered and

tried.

-Justice Sandra Day O'Connor3

In 2017, the United States Court of Appeals for the Ninth Circuit
rejected the Trump administration's request to overrule the United
States District Court of the Western District of Washington, which is-
sued a temporary restraining order against the enforcement of the ad-
ministration's executive order banning people from seven majority-

' "May peace be within your walls, and prosperity within your palaces." Psalm 122:7.
*Librarian for Foreign, Comparative, and International Law at the Harvard Law School
Library since 2012. JD, Pepperdine Law School (2007); MLIS, San Jose State University
(2010); LLM, Universit.. .t Wiirzburg (Germany) (2018).

**Director of Content & Strategy for the Justice, Health, and Democracy Impact Initiative
at Harvard University's Edmond J. Safra Center for Ethics. Ph.D. in political science from
The George Washington University, in Washington, D.C., focused on judicial behavior,
institutional design, and quantitative methodology.

2 Robert A. Baruch Bush, Mediation and ADR: Insights from the Jewish Tradition, 28

FORDHAM URB. L.J. 1007, 1011 (2001) (citing MAIMONIDES, MISHNA TORAH [CODE OF

LAW], Sefer Shoftim [Book ofJudges], Laws of Courts 22:4, at 122 (Mordechai Rabinowitz
et al. eds., Mossad Harav Kook 1976)).

3 Larry Ray & Anne L. Clare, The Multi-Door Courthouse Idea: Building the Courthouse

of the Future ... Today, 1 J. DisP. RESOL. 7, 8 n.4 (1985).
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Muslim countries from admission to the United States.4 President

Trump took to Twitter to issue the following threat to the court that

ruled against him: "SEE YOU IN COURT, THE SECURITY OF OUR

NATION IS AT STAKE!" 5 Perhaps no one in the history of the United

States more accurately reflects the excessive negativity of its litigious

society than President Trump, despite his frequent disparagement of

courts, judges, and the rule of law.6

Trump is clearly an outlier in this area, as most Americans have

neither the ethos nor the means to resolve every dispute they are in-

volved in through litigation.7 In the United States today, an increasing

number of parties, for a variety of reasons, seek to resolve civil disputes

through alternative dispute resolution ("ADR") forums rather than

through lawsuits.8 Not only are there asymmetries between pending

and cleared dockets, but ADR tends to cost less and affords parties

greater confidentiality, and ADR practitioners often seek outcomes that

maximize equitable results. 9 Furthermore, the primary goals of ADR

professionals are to remain neutral, to facilitate dialogue, and to foster

fairness in the dispute resolution process. 10 These attributes make ADR

4 Washington v. Trump, 847 F.3d 1151, 1157-58, 1169 (9th Cir. 2017). The irony is not

lost on the authors that it can be argued that, at its foundation, this dispute involved a dif-

ference in religious beliefs.

I Michelle Broder Van Dyke, Trump Tweeted "See You In Court" and People Turned It

Into A Huge Meme, BUZZFEED NEWS (Feb. 9, 2017, 7:40 PM), https://

www.buzzfeednews.com/article/mbvd/see-you-in-the-food-court [https://perma.cc/KJ5E-

HUFB] (quoting Donald J. Trump (@realDonaldTrump), TWITTER (Feb. 9, 2017, 1:35

PM), https://www.thetrumparchive.com/?dates=%5B%222017-02-09%22%2C%222017-
02-10%22%5D). This outburst prompted a widespread response on Twitter, including sev-

eral people who mocked the idea that a court would be intimidated by being taken to court.

Id.
6 JAMES D. ZIRIN, PLAINTIFF IN CHIEF xiii-xV (2020).

7 "Most people seek to avoid a lawsuit if they can. Litigation is costly, distracting, and

time-consuming.... Often, the court judgment leaves the parties-who once enjoyed

friendly relations-bitter, filled with recrimination, and dissatisfied with the outcome." Id.

at xi.

8 Thomas J. Stipanowich, ADR and the "Vanishing Trial ": The Growth and Impact of

"Alternative Dispute Resolution, " 1 J. EMPIRICAL LEGAL STUD. 843, 911, 912 (2004)

("There is substantial evidence that mediation and other ADR approaches can result in

enhanced satisfaction, reduced dispute resolution costs, shorter disposition times, improved

compliance with a settlement, and other benefits in some contexts.").

9 See Advanced Micro Devices, Inc. v. Intel Corp., 885 P.2d 994, 1001 (Cal. 1994) ("Ar-

bitrators, unless specifically restricted by the agreement to follow legal rules, 'may base

their decisions upon broad principles of justice and equity .... "') (quoting Moncharsh v.

Heily, 832 P.2d 899, 904 (Cal. 1992)).

10 Lawrence Susskind, Consensus Building in the Age of Trump, LAWRENCE SUSSKIrND:

BLOG, (Sept. 18, 2017), http://lawrencesusskind.mit.edu/blog/consensus-building-age-

trump [https://perma.cc/3SGU-VWDY].
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an ideal choice for those who want to resolve their disputes peacefully,
arrive at the most just agreement for everyone, and move on with their
lives.

ADR has a long history in this country, having been used to re-
solve disputes since the colonial period. One of the earliest recorded
examples of this shows how little the community would have appreci-
ated President Trump's litigious mindset and how strongly ADR was

favored. In 1640, Boston resident Ann Hibbens was involved in a dis-

pute regarding pricing and quality with John Crabtree, a carpenter she
hired to do work on her house."1 The law in Boston at that time was
that one party in a dispute could not sue the other in a court of law

unless the parties had first submitted to arbitration to resolve their dif-
ferences.12 The arbitrators engaged to resolve this dispute were also

local carpenters.13 In response, an unhappy Mrs. Hibbens publicly crit-

icized the skills and commercial behavior of the entire Boston car-
pentry community, deeply offending Mr. Crabtree and his colleagues.14

Members of her church implored Mrs. Hibbens to keep her grievances
to herself and to go along with the arbitration.1 5 However, these efforts
were unsuccessful, and the arbitration failed.16

In a demonstration of colonial America's emphasis on keeping

disputes out of court, the dispute was moved to the church, where its
entire nature changed. No longer was it a disagreement about the qual-
ity of the work done on Mrs. Hibbens' house; instead, the proceedings
focused on Mrs. Hibbens' behavior, which was "relentlessly scruti-
nized and criticized." 7 Mrs. Hibbens was criticized for refusing to ap-
proach the dispute in a manner that reflected the values of the church
and the community and for eschewing a "collective congregational ef-
fort" and engaging in "individual self-assertion" instead.1 8 Ultimately,
Mrs. Hibbens was excommunicated from the church for "violations of

brotherly norms and improper exercise of fraternal power." 19 With her

actions, she had "seriously disrupted the operation of both the patriar-

chal and fraternal networks of power that worked in concert to regulate

" JEROLD S. AUERBACH, JUSTICE WITHOUT LAW? 23 (1983).
12 Id

13 Id

" Id

"5 Id
16 Id

17 AUERBACH, supra note 11, at 23-24.
18 Id at 24.

19 Matthew J. Reardon, A Fraternity of Patriarchs: The Gendered Order of Early Puritan

Massachusetts, 42 HIST. J. MASS. 122, 139 (2014).

2021 ] 397



398 CUMBERLAND LAW REVIEW [Vol. 51:2

the behavior of the godly."2 0 If her behavior was allowed to stand with-

out negative consequences, the church reasoned, why would anyone

ever agree to arbitrate their disputes again?21

The story of Hibbens and Crabtree illuminates two important re-

alities: First, despite claims to the contrary,22 arbitration has been part

of the American dispute resolution landscape since the earliest days of

nationhood.23 Second, Ann Hibbens' dispute with John Crabtree shows

that communities preferred settling disputes outside of the court sys-

tem-one might say, within the "family." In subsequent years, this

"family" unit was defined more expansively. For example, when Peter

Stuyvesant was the governor of New Amsterdam in the mid-1600s, he

felt compelled by public sentiment to create a "popular form of gov-

ernment." 24 This included establishing a board of men that were

granted, in rotating groups of three, the power to attend court sessions

as arbitrators and provide binding decisions on cases that were assigned

to them by judges25 involving many types of disputes, including dam-

age to personal property2 6 and repayment of debts.27

20 Id at 139-40.
21 Id. at 140.
22 Bruce L. Benson, An Exploration of the Impact of Modern Arbitration Statutes on the

Development of Arbitration in the United States, 11 J. L. ECON. & ORG. 479, 480 (1995).
23 See generally id. at 479-501 (citing Jacob T. Levy, The Transformation of Arbitration

Law, 1835-1870: The Lessening of Judicial Hostility Towards Private Dispute Resolution

(1993); William Catron Jones, Three Centuries of Commercial Arbitration in New York: A

Brief Survey, 1956 WASH. U. L. Q. 193, 193-223 (1956)).
24 CHARLES PATRICK DALY, HISTORICAL SKETCH OF THE JUDICIAL TRIBUNALS OF NEW

YORK, FROM 1623 To 1846. 8 (1855).
25 Id.
26 In one case, a gathering at the home of Mr. La Nooy turned a bit raucous, resulting in

Mr. Fyn assaulting Mr. Withart with a wine glass and injuring him. 1 THE RECORDS OF

NEW AMSTERDAM FROM 1653 TO 1674 ANNO DOMNI 175 (Berthold Fernow ed., 1897).

The case was referred to arbitration, and after the arbitrators settled on the monetary dam-

ages owed, they made the parties "mutually promis[e] . . .not to molest one another on this

subject in the slightest degree, but to live as good friends ought to do." Id. Another case

involved a violent agricultural dispute, in which Mr. Boon claimed that his hog was bitten

by Mr. Ketel's hog and would not recover. 3 THE RECORDS OF NEW AMSTERDAM FROM

1653 TO 1674 ANNO DOMIN 7 (Berthold Fernow ed., 1897). Ketel contended that he locked

up his hogs, but what can he do if they break through the fence? Id The court ordered

arbitrators to inspect the fence to determine the sufficiency of its state of repair. Id.

27 In another case that the court referred to arbitrators to resolve, Mr. Aarsen was indebted

to Mrs. van Tienhoven. 3 THE RECORDS OF NEW AMSTERDAM FROM 1653 TO 1674 ANNo

DOMINI 33 (Berthold Fernow ed., 1897). He attempted to pay her with an ox, rather than

money, but she refused to take it because, as she stated, "she does not know what to do

with it." Id.



WHOLISTIC DISPUTE RESOLUTION

Overall, colonial society favored using arbitration and leaned to-

ward extrajudicial dispute resolution. 28 Arbitration generally proved

faster, cheaper, less formal, more private, and less adversarial. More-

over, the arbitrators frequently proved to be more adept at resolving

particularized disputes because they were members of these groups and

had expertise in these matters. 29 Commercial interests generally pre-

ferred arbitration, eschewing government courts because "they were

slow to develop legal doctrine that facilitated commercial develop-

ment."3 0

Yet, despite it being a favored method among insular communities
in the United States for resolving disputes,3 1 common law judges fre-

quently showed open hostility towards arbitration.32 Early American

common law judges-following the behavior of their English counter-

parts-were often unsupportive of arbitration forums33 and proved
willing to overturn arbitration decisions by citing misapplication of the

law or failure to account for certain facts pertaining to the dispute.34

Despite this hostility, the use and development of transactional arbitra-

tion continued and developed in the colonial and postrevolutionary pe-

riods. 5

In this Article, we first revisit the historical narrative surrounding

alternative dispute resolution. We track the trajectory and development

of precedent guiding common law courts' relationship with and view

of alternative dispute resolution forums. Importantly, Part I shows that

ADR was employed, and in many instances preferred, over common

law courts. Part II suggests that the development and passage of arbi-

tration statutes in the United States created an important opportunity

for ADR to reach broader audiences. Specifically, we explore how ho-

mogenous communities have capitalized on changing common law

views of ADR, using this as an opportunity to-much like the narrative

with Mrs. Hibbens and her church community-resolve disputes

28 Eben Moglen, Commercial Arbitration in the Eighteenth Century: Searching for the

Transformation ofAmerican Law, 93 YALE L.J. 135, 136-37 (1983).

29 Benson, supra note 22, at 482; see generally COLONIAL JUSTICE IN WESTERN

MASSACHUSETTS (1639-1702): THE PYNCHON COURT RECORD 180-86 (Joseph H. Smith

ed., 1961).
30 AUERBACH, supra note 11, at 32.
31 Benson, supra note 22, at 483.
32 See generally MORTON J. HORWITz, THE TRANSFORMATION OF AMERICAN LAW, 1870-

1960: THE CRISIS OF LEGAL ORTHODOXY (1992); Benson, supra note 22, at 483.

33 See generally HORWITZ, supra note 32; Benson, supra note 22.

3 See Benson, supra note 22, at 483.

3 See id (citing Jones, supra note 23, at 213 ("[T]here was no time during the period

when arbitration was not known and used by a significant number of people .... ")).
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among "family" in a culturally and religiously familiar way. To do so,
we focus on traditional Judaism's reliance on batei din as a forum for

dispute resolution. Here we sketch the formal proceedings of the beit

din process and then offer some comments on how cultural norms or

"fealty" imbue the process with a sense of wholesomeness.

I. DEVELOPMENT OF AN ARBITRATION FRAMEWORK IN THE UNITED

STATES' COMMON LAW LEGAL SYSTEM

The common law legal system that was originally developed in

England and adopted in the United States included several unique fea-

tures compared with civil law legal systems: judge-made law,36 the

principle of stare decisis that made case law binding on future dis-

putes, 37 and a dual system of remedies: those at law and those at eq-

uity.38

One element that the English system shared with civil law juris-

dictions was the option for settling disputes through arbitration. The

law of arbitration was described in The Young Clerk's Vade Mecum:

Or, Compleat Law-Tutor, a legal textbook published in New York in

1776.39 It described an "award" as a "[d]etermination of [c]ontrover-

sies between two [p]ersons who are at [v]ariance, made by [a]rbitrators

indifferently chosen,"40 and clarified that it is "usually in [w]riting."4 1

Although this option existed, common law courts were disinclined to

view agreements to arbitrate or decisions reached through arbitration

as binding.
Drawing on precedent set in 1609, colonial courts developed two

consequential principles: A court's power to void an arbitration award,

and a party's right to revoke an agreement to arbitrate. Relying on Lord

Edward Coke's decision in Vynior's Case,4 which held that agree-

ments to arbitrate future disputes were revocable and that the common

law courts were in no way required to enforce decisions reached

through arbitration,43 American common law courts asserted their

36 See HARVEY WALKER, LAW MAKING IN THE UNITED STATES 433-50 (1934).

3? See generally id.

38 See generally CHARLES HERMAN KINNANE, A FIRST BOOK ON ANGLO AMERICAN LAW

608-50 (2d ed. 1932).

39 THE YOUNG CLERK'S VADE MECUM: OR, COMPLEAT LAW-TUTOR (1776).
40 Id. at 63.

41 Id. at 64. This publication also includes sample language for a written award. Id. at

64-65. This book must be one of the earliest legal publications in the United States to

serve as a precursor for modern legal forms publications.

42 8 Co. Rep. 80 (1609).

43 Philip G. Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a Vol-

untary Proceeding, 46 HARV. L. REv. 1258, 1259 (1932).

400 [Vol. 51:2
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power to review and invalidate future or settled issues from arbitration

proceedings."a

A. Judicial Power to Void an Arbitration Agreement

One justification for voiding arbitration awards is that an arbitra-

tion decision is based on finding a "suitable compromise" between the

parties, whereas a judge issues a ruling that correctly analyzes the facts

based on the law. 45 For example, in 1809, the Court of Appeals of Eq-

uity of South Carolina heard a case involving the sale of a ship, the

Connecticut.46 The parties planned to purchase the Connecticut for "an

adventure to Buenos Ayres" on the premise that the price of the ship

was reasonable and the necessary license could be procured. 47 Alt-

hough neither party managed to purchase the ship, the arbitrator hear-

ing their dispute rendered a decision related to its ownership. 48 Since

it could not legally be ascertained that either of the parties owned the

ship, the arbitrator's decision regarding ownership was invalidated.49

Another justification that common law courts rely on for voiding

arbitration awards is when arbitrators commit procedural errors. Cases

from several jurisdictions corroborate this practice. In 1803 the Su-

preme Court of Pennsylvania held that arbitration awards could be nul-

lified for "[a] clear, plain, evident mistake, either in law or fact, which

affects the justice and honesty of the case."5 0 The Court of Appeals of

Kentucky heard a case in 1808, where the arbitrators issued multiple

successive awards after the initial award was adjudicated to have been

defective. 51 The judges appeared to be at their wits' end regarding the

arbitrators' procedural oversteps in this case, voiding all awards after

the first and holding that, "[w]hen the arbitrators had once executed

their powers, by making and returning an award, their powers expired,
and were forever gone." 52 The United States Supreme Court similarly

proved willing to invalidate the decisions reached by arbitrators.53

"4 Benson, supra note 22, at 483.

as Id. (stating that "[t]his ruling meant that the decisions of arbitrators could be reversed
by the common law courts, because an arbitrator's purpose was, according to Coke, to find
a suitable compromise, while a judge's purpose was to rule on the merits of the case.").
46 Gibson v. Broadfoot, 3 S.C. Eq. (3 Des. Eq.) 11, 11 (1809).

47 Id. at 11-12.
4s Id.
49 Id. This is one of those cases that makes one wish for just a few more details.

so Gross v. Zorger, 3 Yeates 521, 525 (1803).

51 Fitzgerald v. Fitzgerald, 3 Ky. (Hard.) 227, 236-37 (1808).

52 Id. at 237.

5 Williams v. Paschall, 4 U.S. (4 Dall.) 284, 285 (1803) ("If, in short, the arbitrators mis-
take in a plain point of law, their award ought to be set aside.").

2021 ] 401
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B. Revocability ofAgreements to Arbitrate

The second important common law principle derived from the

early rulings of English courts is that an agreement to arbitrate is revo-

cable. This principle is often couched in jurisdictional terms,54 and is

best illustrated by the case of Fooks v. Lawson, decided in the Superior

Court of Delaware in 1893.5" The report of this case includes instruc-

tions to the jury on the revocability of an arbitration agreement, which

the judge stated as follows:

The law permits either of the parties to a submission to arbi-
tration to revoke, without the consent of the other, the agree-
ment of such submission, before the award authorized
thereby has been made. But a jury should be clearly con-
vinced, by competent and satisfactory evidence, that there has
been a plain, positive, and absolute revocation by one of the
parties, before they can find the contested award unauthor-
ized and invalid. 56

Common law courts, understandably, are not eager to cede their juris-

diction to hear cases, 57 especially if they believe that doing so would

"refer the decision of difficult legal questions to experienced and in-

competent persons."58 However, the non-availability of specific per-

formance as a remedy at equity is also cited as a reason to allow arbi-

tration agreements to be revocable at common law.59

5 Kill v. Hollister, 95 Eng. Rep. 532, 532(1746) (stating that "the agreement of the parties

[to arbitrate does not] oust [the] Court [of its jurisdiction].").

5 40 A. 661, 663 (1893).

56 Id. Judge Ignatius C. Grubb, author of this description of the rule, deserves his due. A

member of a prominent Delaware family who served in that state's judicial and executive

branches during his career, posterity describes him glowingly: "habitually intact, energetic,
and diligent," he possessed "positive character, deliberate judgment, and resolute courage

in maintaining his convictions," to go along with his "very superior analytical and logical

powers." Honorable Ignatius Cooper Grubb, in 1 BIOGRAPHICAL AND GENEALOGICAL

HISTORY OF THE STATE OF DELAwARE 231, 236-37 (1899).

57 See generally Benson, supra note 22. The desire of the courts to protect their right to

adjudicate is also evident in the case law: Courts have repeatedly held that an arbitration

agreement cannot eliminate a court's jurisdiction over a case. See, e.g., Leonard v. House,
15 Ga. 473, 475 (1854); Mentz v. Armenia Fire Ins. Co., 79 Pa. 478, 480 (1875); Chippewa

Lumber Co. v. Phenix Ins. Co., 44 N.W. 1055 (Mich. 1890). Note that this was relaxed

later. See Flint v. Pearce, 11 R.I. 576 (1877) (describing how strict revocability eventually

was not considered the rule).

58 Chicago M. & St. P. Ry. Co. v. Stewart, 19 F. 5, 11 (D. Minn. 1883) (Nelson, J.,
concurring).
59 Reed v. Washington Fire & Marine Co., 138 Mass. 572, 575 (1884) ("It is well settled

in this Commonwealth, that an agreement to refer to arbitration will not be enforced in

equity, and will not be sustained as a bar to an action at law or a suit in equity.").

[Vol. 51:2402
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C. Judicial Space-Making for Arbitration

Despite common law courts' willingness to trample on and nullify
arbitration, this power was not limitless. Indeed, under the common

law, courts created space for arbitration and even suggested that deci-
sions reached through arbitration should be liberally construed.60 For
example, in an 1803 decision, the Constitutional Court of South Caro-
lina stated that arbitration awards "are entitled to great favor and indul-
gence." 6 1 Accordingly, an arbitration award can only be set aside in

cases of arbitrator "misbehaviour," or in cases of mistake. 62

In an 1858 case, heard by the Supreme Court of Pennsylvania, the
common law regime regarding validity of an arbitration award is de-
tailed, using a few "plain propositions. "63 If the parties agree to arbi-
trate, the award is made in accordance with the agreement and the ar-
bitrators "follow any fair practice of their own" during proceedings,
then the parties are to "respectfully obey the award," which cannot be
vacated by a court, even if the arbitration panel was not unanimous in

60 Ebert v. Ebert, 5 Md. 353, 364 (1854) ("It is now quite clear and well settled law, that
awards are to be liberally construed so as to give a full effect and operation to the intention
of the arbitrators where it can be done, and every thing is to be presumed and every rea-
sonable intendment made in favor of them.").
61 Alken v. Bolan, 3 S.C.L. (1 Brev.) 239, 239 (Const. Ct. App. S.C. 1803). This court
crafted its rule of judicial deference to arbitration awards by examining the English case
law on this topic, quoting a 1757 King's Bench case at length. See Mulder v. Cravat, 2
S.C.L. (2 Bay) 370, 373 (Const. Ct. App. S.C. 1802) ("[A]wards are not to be scanned with
critical niceties, as they are made by judges of the parties' own choosing, and that much
greater latitude and less strictness, are exercised now in construing awards than formerly;
they are to be construed liberally and favourably; so that they may take their effect, rather
than be defeated." (citing Hawkins v. Colclough, 1 Burr. 274, 277)). The South Carolina
court was neither the only nor the first American court to adopt the rule on judicial defer-
ence to arbitration awards stated by Lord Mansfield in Hawkins. See, e.g., Schenck v.
Vorhees, 7. N.J.L. 383, 389 (Sup. Ct. Jud. N.J. 1800); Gaylord v. Gaylord, 4 Day 422, 426
(Conn. 1810); Gonsales v. Deavens, 2 Yeates 539, 541 (Pa. 1800); Porter v. Scott, 7 Cal.
312, 314 (1857); Inhabitants of North Yarmouth v. Inhabitants of Cumberland, 6 Me. 21,
25 (1829).
62 Alken, 3 S.C.L. at 239-40 (arbitration awards may be set aside for "misbehaviour of
arbitrators, as on account of gross partiality, collusion, or fraud; or else on account of some
mistake, which arbitrators sometimes may fall into without design, by which their award
is made to operate in a way they did not intend; or for some mistake apparent on the face
of the award.").
63 Robinson v. Bickley, 30 Pa. 384, 389 (1858) ("When an award is made pursuant to the
terms of the submission, it becomes the law by which the parties are to act in relation to
the subject-matter that was in dispute, and they can be relieved from it only by making
clear proof of such circumstances of mistake, corruption, or fraud as would justify an eq-
uitable interference with the award.").
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determining it and even if one of the arbitrators did not attend the pre-

sentment of the award to the parties.64

D. Enactment of Arbitration Statutes and Burgeoning ADR

This decision by the Supreme Court of Pennsylvania begins to

show shifting opinions among common law courts on the legitimacy of

alternative dispute forums. A significant change came when states-

New York being the first in 1920-began passing "modern" arbitration

statutes.65 These statutes demarcated how common law courts were to

view ADR as binding an agreement by two parties to resolve their dis-

putes outside of the court system. Courts were now obligated to en-

force an agreement to arbitrate.66

State arbitration statutes not only forced courts to change their

views on ADR forums but also gave rise to various organizations that

sought to help resolve disputes through arbitration. 67 Many of these

arbitration or mediation organizations were focused on the business

community, although alongside these "secular" forums, religiously-fo-

cused groups emerged to help with dispute resolution. 68

One of the first organizations to enter this landscape, from a Jew-

ish perspective, was the Jewish Court of Arbitration (later renamed the

Jewish Conciliation Board of America). 69 Founded in 1919 by Mr.

Louis Richman and Rabbi Samuel Buchler, the Jewish Court of Arbi-

tration "provide[d] a forum where Jewish people, particularly new

Americans, would feel comfortable airing their grievances." 70 Unfor-

tunately, the first decade for the Jewish Court of Arbitration was

plagued with problems.7 1 In 1929, Dr. Israel Goldstein, the founder of

Brandeis University, joined the organization and in 1930 became its

president "out of a deep concern for social justice and for Jewish

64 Id.
65 Heshey Zelcer, Two Models of Alternative Dispute Resolution, 4 HAKIRAH, THE

FLATBUSH JOURNAL OF JEWISH LAW AND THOUGHT 69, 69-70 (2007) ("A solution was

needed to relieve the pressure on courts, and in response, New York in 1920 became the

first state to enact a modern arbitration statute."); Benson, supra note 22, at 481 ("It is true

that a large increase in litigation over arbitration rulings and procedures followed passage

of the first 'modem' arbitration statutes by New York (1920), New Jersey (1923), the fed-

eral government (1925), Oregon (1925), Massachusetts (1925), Pennsylvania (1927) and

California (1927) (see Sturges, 1930), which suggests to many that use of arbitration itself

was stimulated by these statutes.").
66 See generally Zelcer, supra note 65.

67 Id at 72-74 (discussing several groups such as the American Arbitration Association).
68 Id
69 Id at 73.

70 Id at 74.

71 Id

[Vol. 51:2404



WHOLISTIC DISPUTE RESOLUTION

dignity." 72 The organization changed its name to the Jewish Concilia-
tion Court and in 1939 the name changed again to the Jewish Concili-
ation Board of America (JCB).73

In its first 50 years the Board resolved over 27,000 cases.74 The
number of cases tried each year rose significantly. "The Board handles
about 500 cases a year but most of these do not get to the hearing stage.
Most of these disputes are settled by bringing all sides into the Board
where settlements are made. From 75-100 cases are aired formally
before the board each year." 75 Much of the JCB's success can be at-
tributed to two factors. First, it was a non-coercive institution. One
was not required to resolve disputes before the JCB. Defendants were
sent invitations to attend, "but he could refuse without any legal, reli-
gious or social consequences." 76 Second, the JCB was a social services
organization created by "Americanized Jews" to help "New Jewish Im-

migrants." 77 Thus, the JCB was never meant as a solution for the
"Americanized Jews" but for the "New Jewish Immigrants." It was a

way to keep the spotlight off new immigrants and prevented any non-
American attributes of the new immigrant class from reflecting onto
those who were already integrated into American society. 78 "As the
years went by and the descendants of the 'Americanized Jews' assimi-
lated and the descendants of the 'New Jewish Immigrants' became suc-
cessful, the need for the JCB diminished." 79

The JCB showed that ADR forums can not only unencumber the
judicial system but can bring about wholistic outcomes that leave each
party of the dispute with a sense of equity. 80 Moreover, arbitration stat-

utes provide alternative dispute forums with latitude in their decision-

72 ISRAEL GOLDSTEIN, JEWISH JUSTICE AND CONCILIATION: HISTORY OF THE JEWISH

CONCILIATION BOARD OF AMERICA, 1930-1968 AND A REVIEW OF JEWISH JURIDICAL

AUTONOMY 88 (1981).

7 Id at 87-89 (indicating the decision to use the word "board" rather than "court" was to
make clear that this forum had no "pretenses" of being a court of law, as its purpose was
conciliation and to find fair and equitable outcomes).

74 Zelcer, supra note 65, at 74.

75 Id at 74 n.12.

76 Id at 79 ("The only motive that compelled one to appear before the JCB was a desire
to resolve the dispute in an equitable manner.").
77 GOLDSTEIN, supra note 72, at 80, 89 ("The Jewish Conciliation Board functioned
throughout in such a manner as to win the confidence of those Jews, mostly immigrants
.... "); id at 89 ("Many would talk their hearts out in their own Mamme-loshen, Yiddish.").
78 Zelcer, supra note 65, at 80-81.

79 Id at 81.

80 Id at 75 n.12, 77.
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making, which creates an opportunity for Jewish law and ethos to enter

the calculus when resolving disputes. 81

In the wake of World War II, as Jews fled Europe, the United State

saw an influx of Orthodox Jewish immigrants. These new immigrants

would fragment into different groups: Some would shed the insular na-

ture of their previous lives in the "Old Country" and embrace assimila-

tion. Others sought to recreate their shteles on American soil with their

synagogues, rabbis, and Torah study. Still others were seeking a com-

promise by maintaining a traditional religious lifestyle alongside their

integration into American society.82 Although not a beit din,83 the work

done by the JCB coupled with ADR statutes would prove important for

deploying beit din as a forum for dispute resolution for those latter two

groups looking to maintain, in varying degrees, their commitment to a

Jewish way of life.

II. DEVELOPMENT OF BA TEI DIN IN THE UNITED STATES

Within halakha, or Jewish law, stringent prescriptions exist obli-

gating financial and civil disputes among Jews be resolved in beit din,

or Jewish Law court, according to the rules of Jewish tradition.84

Among observant Jewish communities inclined to adhere to such pre-

scriptions, the choice to resolve issues in beit din introduces a new var-

iable to account for-namely a religious adjudication framework.

81 The earliest case reviewing the actions of a belt din in American law was decided in

1936. S. S. & B. Live Poultry Corp. v. Kashruth Ass'n of Greater New York, 285 N.Y.S.

879 (N.Y. Sup. Ct. 1936). The dispute was between a Bronx poultry dealer and the Kash-

ruth Association of Greater New York, Inc. Id at 881. The plaintiff accused the Kashruth

Association of conspiring to interfere with plaintiff s contractual rights by procuring reli-

gious edicts prohibiting observant Jews from buying, and the plaintiff from selling, ritually

slaughtered fowl without certain forms of supervision and means of identification-spe-

cifically a te'udah "religious certificate"-that informs potential buyers that the meat is

Kosher as defined by the Kashruth Association. Id Although the dispute is rather mun-

dane, Justice McCook did a superb job of presenting and summarizing Jewish practices.

He expressed his unhappiness that the parties were unable to peaceably settle and invoked

civil courts to review this: "The court regrets the failure of an attempt to effect a settlement,

continued for several days, and the necessity, after a long and bitter struggle between the

parties, of awarding victory without peace." Id at 892.

82 Zelcer, supra note 65, at 13.
83 GOLDSTEIN, supra note 72, at 89 ("We had no ecclesiastical jurisdiction, but the rabbi's

presence was helpful in applying the spirit of Jewish law.").

84 SHULCHAN ARUCH, Choshen Mishpat 26:1 ("It is forbidden, however, to be judged by

non-Jewish judges under all circumstances, even if the non-Jewish statutes are identical to

our laws."). The Rambam (Hilchot Sanhedrin 26:7) and the Shulchan Aruch (id, quoting

the Rambam) further this prohibition with a strong condemnation ("Whoever submits a

suit for adjudication to non-Jewish judges ... is a wicked man. It is a though he reviled,

blasphemed, and rebelled against the Torah of Moshe.").
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Notably, halakha has developed its own rules, norms, and adjudicatory
practices that seek to promote the ideals of a Torah-true society. By
requiring courts to recognize and enforce extrajudicial settlements,
batei din can serve as arbitrators and mediators.

Although the reasons for choosing secular or religious ADR may
overlap, 85 the existence of a halakhic framework for dispute resolution
raises a unique set of criteria and parameters. Prima facia, it may seem
that applying religious law to resolve disputes stands in conflicts with
public perceptions of a "separation between church and state."86 Upon
reflection, however, the use of beit din and adjudication under Jewish
law proves harmonious with civil law. First, the workload burdens on
secular courts, with close to 27 million filings annually across federal
and state courts, positions ADR (with beit din being one of these fo-
rums) as a welcome reprieve. 87 Second, the rise of arbitration statutes
at the state and federal level, making agreements to resolve disputes
through arbitration legally binding, highlights civil society's belief that
ADR provides an overall good.88 Finally, there is virtually nothing in
Jewish law that conflicts with the civil rules for arbitration, allowing
both legal systems (secular and religious) to seamlessly enmesh. Over-
all, this reality underscores a reciprocal relationship: Those who wish
to adjudicate disputes under religious law may do so without con-
travening secular society while simultaneously reducing the potential

caseload of civil courts.
In this section, we first present the halakhic, or legalistic, and the

extra-legal, or ethical, reasons why parties would opt for beit din as a
forum for dispute resolution. Second, we provide readers with an over-
view of contemporary beit din mechanics and proceedings. In doing
so, this section helps explain the communal "fealty" towards bet din as
well as highlights the formalism in Jewish law that can contribute to
the trust in and legitimacy of bet din adjudication.

8s For example, both secular and religious ADR may reduce litigation costs and yield en-
hanced satisfaction with the outcome.

86 See, e.g., Thomas Jefferson, Jefferson's letter to the Danbury Baptists (1802) ("Believ-

ing with you that religion is a matter which lies solely between Man & his God, that he
owes account to none other for his faith or his worship, that the legitimate powers of gov-
ernment reach actions only, & not opinions, I contemplate with sovereign reverence that
act of the whole American people which declared that their legislature should 'make no
law respecting an establishment of religion, or prohibiting the free exercise thereof,' thus
building a wall of separation between Church & State.").

87 1 DAVID M. O'BRIEN & GORDON SILVERSTEIN, CONSTITUTIONAL LAW AND POLITCS:

STRUGGLES FOR POWER AND ACCOUNTABILITY 790 (11th ed. 2019) ("Over 300,000 civil
and 50,000 criminal cases are annually filed in federal courts. By comparison, state courts

annually face over 26 million filings.").
88 Benson, supra note 22, at 485.

2021 ] 407



CUMBERLAND LAW REVIEW

A. Understanding the Prohibition Against Secular Litigation

For those committed to observing halakha, stringent prohibitions

exist preventing disputants from taking their cases to secular courts.89

Jewish law traces the source for beit din to Sefer Shemot (The Book of

Exodus), where the Torah introduces monetary law: "And these are the

laws you shall present them." 90 The Talmud understands "them" as

referring to ordained dayyanim, or rabbinical judges, as the recognized

individuals who may adjudicate disputes among Jews.91

There are two prevailing reasons explaining the rationale behind

these prohibitions and why beit din is viewed as a preferred forum for

dispute resolution. 92 The first argues that choosing secular courts over

beit din implicitly means that the litigants have rejected the Torah and

"God's desires" in favor of "the other's" legal system.93 Under this

framework, the prohibition acts as a fence that reminds litigants that

their cases should be resolved under Torah-law, which is a manifesta-

tion of God's desires for how to live and mediate disputes.

A second reason suggests that beit din reflects the morals and val-

ues of the Jewish people. Thus, beit din proceedings are not simply

about adjudication. They are about striking a balance between morality

and decency by pushing disputants and judges to conduct themselves

in an ethical manner.94

Regardless of the rationale for the prohibition, halakha is clear:

Beit din is the preferred and a priori forum for adjudicating disputes

89 See supra note 84.
90 Exodus 21:1 (emphasis added).

91 TALMUD BAvL, TRACTATE GITTIN 88b ("And it is taught ... that Rabbi Tarfon would

say: With regard to any place where you find gentile courts ... , even if their laws are like

Jewish laws, you may not attend them, as it is stated: 'Now these are the ordinances which

you shall set before them' (Exodus 21:1). It is derived from here that one may go to court

only before them, i.e., Jewish judges, and not before gentiles. Alternatively, it is derived

that one may go to court before them, i.e., ordained judges, and not before ordinary peo-

ple.").

92 We should note that by "prevailing" we mean "on the books." One can imagine many

subtextual reasons why halakha and poskim, or halakhic decisors, prefer beit din.

9 J. David Bleich, Survey of Recent Halakhic Periodical Literature, 34 TRADITION: J.

ORTHODOX JEWISH THOUGHT 58, 59-60 (2000) ("Given a choice of legal forums, ac-

ceptance of the secular is tantamount to rejection of the divine. To accept the product of

human intellect as superior to the divine is idolatrous; voluntarily to subject one's financial

and commercial dealings to the govemance of a secular legal system rather than to that of

the Torah creates at least the impression that the litigant acknowledges the superiority of

man-made law.").

94 CHAIM JACHTER, GRAY MATTER 2: DISCOURSES IN CONTEMPORARY HALACHAH 164 n.1

(2006) ("Moreover, a beit din demands of the litigants that they conduct themselves in an

ethical manner, above and beyond the strict letter of the law .... ").

[Vol. 51:2408
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among Jews.95 Yet, beyond halakha's prescriptions, other reasons ex-

ist to explain why disputants may opt for beit din adjudication. 96 Those
who are steeped in the cultural-religious aspects of Judaism, whether
insular ultra-orthodox communities or those more open in their engage-
ment with secular society, may find some of the ethos guiding beit din
preferable.

B. Intertwining Justice and Ethical Behavior

As noted above, beit din is seen as a preferred forum for dispute
resolution in part because of the extra-legal and ethics-based approach
to adjudication. This concept, codified in halakha as acting 4fnim

mishurat hadin, or beyond the letter of the law, is in many ways a cen-
terpiece guiding the halakhic process. Many respected rabbinic figures
have asserted that the halakhic system attempts to imbue-and in many
instances encourages-an ethical responsibility beyond the letter of the
law. 97 Moreover, acting lifnim mishurat hadin is not limited to dispute
resolution, but rather is applied in a variety of contexts. 98

Acting lifnim mishurat hadin-as applied in the judicial proceed-
ings-is discussed in Tractate Bava Metzia of the Babylonia Talmud.99

The discussion begins with a quote from Deuteronomy: "You should
do the straight and good in the Eyes of God."100 Later rabbinic com-
mentators have understood this verse and Talmudic discussion to mean

95 Halakha allows a disputant to submit their claim to civil courts through a concept re-
ferred to as heter erka'ot. However, first there must be an attempt to resolve disputes using
beit din. Should the other party refuse, then the aggrieved party is permitted, with beit din
consent, to seek redress in civil courts. See SHULCHAN ARUCH, Choshen Mishpat 26:2 ("[If
Jews lack political or communal sovereignty] and [the plaintiff] is unable to recover the
money in beit din, the defendant should first be summoned to beit din. If the defendant
refuses to come to beit din, the plaintiff receives permission from the beit din to recover
the money through the non-Jewish court system."). See generally Rabbi Yitzchak Yaakov
Weisz, TESHUVOT MINCHAT YITZCHAK 9:155.

96 This is a bit of a "straw man." Disputants submit to the prohibition and beit din because
they have accepted halakha as a set of rules and norms structuring their lives. That said,
there is a deeper analysis to emerge from this, as will be discussed.
9 See generally Aharon Lichtenstein, Does Jewish Tradition Recognize an Ethic Inde-

pendent of Halakha?, in MODERN JEWISH ETHICS: THEORY AND PRACTICE 62-88 (Marvin
Fox ed., 1975); WALTER S. WURZBURGER, ETHICS OF RESPONSIBILITY: PLURALISTIC

APPROACHES TO COVENANTAL ETHICS (1994).

98 See TALMUD BAVLI, TRACTATE BERAKHOT 45b (recounting that Rav Pappa acted lfnim
Mishurat Hadin by interrupting his meal to join his son, Abba Mar, in constituting a zimun,
a quorum needed to say specific parts of Grace after Meals).
99 TALMUD BAVLI, BAVA METZIA 30b.

oo Deuteronomy 6:18. As an interesting aside, the Semak (Mitzvah 49) includes lifnim
mishurat hadin in his list of 613 mitzvot, or commandments. See JACHTER, supra note 94,
at 157 n.2.
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that Torah Law expects ethical behavior. Since it would be impossible

for the Torah to anticipate every situation, it offers guidance in broad

stroke, allowing, as the Rabbis have suggested, one to "learn out," or

extrapolate from the text-in other words, a specific law can be under-

stood to imply generalized behavior. 01

As noted earlier,102 turning to an alternative dispute resolution fo-

rum rather than the courts can produce enhanced satisfaction with the

decision. Built into the beit din dispute resolution process is the idea

that all parties-dayyanim and disputants-are expected to behave in

an ethical manner. Knowing that the beit din process is imbued with a

system of ethics creates a unique dynamic among all parties. Beyond

the possibility of instilling in disputants a sense of "procedural fair-

ness,"103 beit din's ideal of acting lifnim mishurat hadin allows for de-

cisional latitude. In other words, although the letter of the law might

dictate a certain outcome, coupling the legal outcome with an eye to-

ward justice and righteousness may allow dayyanim to urge a more

compassionate and equitable resolution.1 04

C. Understanding Beit din Procedures and Mechanics

Initially, it might seem odd that American society would permit,

encourage, and enforce the decisions reached by religious judicial fo-

rums, especially given the country's frequent invocation of the "sepa-

ration between church and state" concept. Moreover, the decisional

latitude inherent in acting lifnim mishurat hadin could be interpreted as

unfettered judicial discretion and viewed unfavorably by United States

101 Ramban on Deuteronomy 6:18 ("The intention of this verse is to teach that while we

must keep God's specific laws, we must also institute what is 'the good and straight' in

those areas for which God did not issue any specific rules. This is a great matter because

it is impossible for the Torah to regulate every area of human behavior on both an individ-

ual level and a communal level. After the Torah presents a number of general ethical com-

mands, such as not to gossip and not to take revenge, it commands us to do good and right

in all areas."). See also, Maggid Mishneh, Hilchot Shecheinim 14:5 ("There was no pur-

pose to legislate details of these ideas, for the Torah's mitzvot apply in every period of

history. In every situation, a person must act accordingly, but the appropriate behavior can

change, depending on the time and people involved.").
102 Stipanowich, supra note 8, at 911.
103 Robert J. MacCoun, Voice, Control, and Belonging: The Double-Edged Sword of Pro-

cedural Fairness, 1 ANN. REv. L. & Soc. Sci. 171, 172 (2005) ("Although many aspects of

procedure shape this fair process effect-lack of bias, thoroughness, clarity-two particu-

larly important dimensions are voice (the ability to tell one's story) and dignified, respect-

ful treatment.").

104 See, e.g., JACHTER, supra note 94, at 161-62 (recounting two examples of batei din

applying the concept of lifnim mishurat hadin).
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judges. In contrast, however, United States courts sanction such extra-
judicial behavior.'105

Indeed, as Part I of this Article has shown, alternative dispute res-
olution has a rooted history in the United States.1 06 The passage of
federal and state arbitration statutes that require courts to recognize and
enforce extrajudicial settlements shows that civil society perceives
ADR to be beneficial and a good alternative to lengthy and cumber-
some litigation in the secular court system. Taken together, American

civil society's acceptance of ADR has created the opportunity for batei

din to serve as arbitrators and allow observant Jews to follow the pro-
scription against using secular courts.

Unlike other alternative dispute forums, it should come as no sur-
prise that beit din proceedings are more formal, following a somewhat
formulaic procedure. Therefore, it proves beneficial to understand the
internal workings of batei din. We should note, the forthcoming dis-
cussion assumes parties have agreed, whether a priori or post hoc, to
resolve their affairs in beit din. If the defendant refuses to resolve the
case in beit din, there are procedures in both Jewish and civil law for
allowing the suit to be brought in the secular court system. Refusal to
submit to beit din's jurisdiction in beyond the scope of this paper.

A benefit of a rooted legal system is that it provides predictability
and reliability to members of society.1 07 Given Jewish law's well-de-
veloped legal system, the contours and procedures of beit din are pro-
vided for in halakha, structuring both litigation and resolution for the
parties to the case. Should a Jew wish to initiate a claim against another
Jew, the plaintiff files their suit with the beit din.108 Once initiated, the

105 See Advanced Micro Devices, Inc. v. Intel Corp., 885 P.2d 994, 1001 (Cal. 1994) ("Ar-
bitrators, unless specifically restricted by the agreement to follow legal rules, 'may base
their decisions upon broad principles of justice and equity.").
106 John R. Aiken, New Netherlands Arbitration in the 17th Century, 29 ARB. J. 145, 160

(1974) ("Arbitration in New Netherlands in the 17th century . . . was frequent, swift, and
relatively simple compared to the English Common Law."); Jones, supra note 23, at 198
("From whatever source they derived the practice, the colonists engaged in extensive arbi-
tration throughout the period of English rule.").

107 Kem Thompson Frost, Predictability in the Law, Prized Yet Not Promoted: A Study in

Judicial Priorities, 67 BAYLOR L. REv. 48, 51 (2015) ("Achieving predictability of out-
comes within a jurisdiction and uniformity in the law across parallel jurisdictions helps
assure consistency in judicial decisions, giving people a greater sense of certainty in the
way courts will resolve disputes.").
108 "File" is used loosely in this context. Depending on the internal procedures established
by a beit din, this could be a very formal process where the plaintiff files documents set by
the bet din, or it could be an informal process where the plaintiff contacts a point person
for the beit din to begin the process.
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beit din will issue a hazmanah-a summons or invitation-to partici-

pate in the proceedings. 0 9

If the respondent ignores the hazmanah either by stating that they

will not participate or through failure to appear, the beit din in many

instances will issue a siruv, or contempt order.1 o The siruv authorizes

the petitioners to bring the case before secular courts."' However, as-

suming both parties agree to resolve their disputes before beit din, the

rabbinical court will require litigants sign a shtar beirurin-a binding

arbitration agreement-prior to adjudication. 12

The shtar beirurin is needed for both religious and secular reasons.

First, the shtar beirurin grants civil authority to the beit din."1 3 Without

an arbitration agreement, a civil court will not enforce the beit din's

decisions.' 1 4 In American law, beit din does not self-derive jurisdiction

or adjudicatory power. Therefore, if the beit din is to enjoy authority

in a case, the parties must contractually agree to grant jurisdiction to

the beit din, allowing the religious court to hear the case and settle the

dispute. The shtar beirurin serves that purpose. It, in effect, is the

arbitration agreement that parties sign agreeing to beit din resolution.

Second, although a shtar beirurin is the document that lends or

extends the enforcement mechanisms of the state to beit din, under Jew-

ish law the shtar is of equal significance. As noted above, halakha

requires monetary disputes between Jewish parties to be resolved in

beit din.1 5 However, a beit din lacks jurisdiction unless it is the beit

din for that community, known as beit din kavua, or the established beit

din. In other words, no particular beit din can exercise exclusive juris-

diction over a dispute unless it is either (i) known to be the beit din

109 TALMUD BAVLI, TRACTATE MO'ED KATAN 16a ("From where do we know that an agent

of beit din is sent to summon a defendant? As it is written [Numbers 16:12], 'Moses sent

forth to summon Datan and Aviram the sons of Eliav."').

"10 See R. Yonna Reiss, Jewish Law, Civil Procedure: A Comparative Study, 1 J. BETH DIN

IN AM. 18, 23 (2012) (citing R. Avrohom Derbamdiker, Seder Hadin (2009), 1:32).

111 Id.

112 Id. at 19.
113 UNIF. ARB. ACT § 7(c) (NAT'L CONF. COMM'RS OF UNIF. STATE LAWS 2000) ("If the

court finds that there is no enforceable agreement, it may not ... order the parties to arbi-

trate.").

114 See id. § 23(a)(5). The New York statute goes one step further in enforcing the arbitra-

tion agreement. N.Y. C.P.L.R. § 7501 (McKinney 2020) ("A written agreement to submit

any controversy thereafter arising or any existing controversy to arbitration is enforceable

without regard to the justiciable character of the controversy and confers jurisdiction on

the courts of the state to enforce it and to enter judgment on an award. In determining any

matter arising under this article, the court shall not consider whether the claim with respect

to which arbitration is sought is tenable, or otherwise pass upon the merits of the dispute.").

115 Yona Reiss, Jewish Law, Civil Procedure: A Comparative Study, in THE JOURNAL OF

BETH DIN OF AMERICA 18, 19 (Yaacov Feit & Shlomo Weissmann eds., 2012).

[Vol. 51:2412
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kavua for that community, or (ii) the parties have agreed to grant that

beit din exclusive jurisdiction.11 ' The fragmented nature of Jewish life

in American society is such that no one entity is designated the organ-

izing or governing body for Jews, and, as a result, no beit din has (or

can) claim the title of beit din kavua of the United States." 7 Thus, for

a particular beit din to have jurisdiction over a certain case, Jewish law

requires that the parties to a case sign a shtar beirurin granting the beit

din authority to rule in the case.' 18

Taken together, these two points indicate that the shtar beirurin is
both a halakhic and civil necessity and thus must meet both United

States and Jewish legal standards.1 9 To account for this, the shtar bei-

rurin used by the Beth Din of America is drafted in English to avoid
the possibility that civil courts refuse to enforce the arbitration agree-

ment.

D. Contesting Venue

Once the parties agree to resolve their disputes in beit din, issues

of venue can arise. Assuming both parties agree and submit to the ju-

risdiction of a particular beit din (e.g., the Beth Din of America), then
the question of venue is settled. However, the respondent may assent

to the hazmanah with regard to use of religious law for resolving the
dispute but contest the jurisdiction of the beit din by which they have

been summoned. In such an instance, the parties have three paths be-

fore them: (i) propose an alternative beit din; (ii) use arbitration; or (iii)

request a zabla beit din.

A respondent who desires to have the case heard by a different beit
din should not be viewed as one who refuses to appear before any beit

116 Id
11 7 Id
118 Id According to these texts and associated commentaries (Rashi s.v. "zeh" and Bar-
tenura s.v. "sh'tarei," respectively), the shtar indicates consent on the part of all parties to

be adjudicated under religious law and bound by the decisions of the beit din.

119 See N.Y. C.P.L.R. § 7501 (McKinney 2020).
"0 Avitzur v. Avitzur, 58 N.Y.2d 108, 117 (1983) (Jones, J., dissenting). The Court of
Appeals of New York considered whether the Jewish Theological Seminary's Aramaic
addition to a Ketubah, requiring parties to agree to arbitrate any post marital religious ob-
ligations before a specified rabbinical tribunal, was enforceable in civil court. The majority
upheld the civil enforcement of the Conservative Movement's prenuptial agreement. How-
ever, the dissent argued that a civil court, to avoid the entanglement of secular and religious
matters, is not permitted to interpret "ecclesiastical" content. See also Chaim Jachter, Beth
Din Basics, KOL TORAH (2012), https://www.koltorah.org/halachah/beit-din-basics-part-
one-by-rabbi-chaim-jachter [https://perma.cc/4MBR-5T9B].
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din.12
1 Generally, a respondent may select an alternative forum be-

cause of perceived bias or lack of enforcement power. As noted earlier,
the Jewish community in America is multifaceted and, as such, various

communities may have their own beit din. Although these may be well-

intentioned, upstanding judicial forums, if a party to a case is not from

within this community, they may be concerned with implicit or sub-

conscious bias. In such an instance, an alternative forum may be

sought. 122

Arbitration is a bit more complicated, and there are divergent opin-

ions within Jewish law as to their permissibility. One position permits

the use of arbitration panels consisting of non-Jews assuming they are

resolving the case under non-Jewish law.1 23  Contrary to this, the

Netivot forbids such behavior.2 4 Given the freedom granted to arbitra-

tors to "base their decision upon broad principles of justice and eq-

uity," 125 some have suggested that this may be a permissible route, if

individuals would be inclined to ignore a beit din's hazmanah, other-

wise.
Lastly, a respondent may petition for a zabla, an acronym for zeh

boreir lo echad, or "each picks one for himself."1 2 6 A zabla beit din is

constituted when each party selects one dayan and those two dayyanim

select a third dayan to hear the dispute with them. 127 According to The

Rosh, "[t]ruth will emerge from such a beit din, because litigants will

be inclined to follow this beit din's ruling." 128 There are halakhic deci-

sors who rule that a litigant cannot petition for a zabla if a beit din

121 See SHULCHAN ARUCH, Choshen Mishpat 26:2. However, there it is noted that if a re-

spondent is requesting an alternative forum to delay, the summoning beit din may deem

the respondent as "recalcitrant."

122 The following example comes from Israel, but the facts of the case illustrate the ra-

tionale for challenging a particular beit din. In 1986, the Tel Aviv Rabbinical Court heard

a case where the defendants were members of a particular Hassidic group and sought to

move the case to a beit din on which their rabbi served. The plaintiff, not a member of any

Hassidic sect. challenged this venue change, citing concerns over the fair and impartial

administration of justice. The Tel Aviv Rabbinical Court issued judgment in the plaintiff's

favor: "It is inconceivable to force one who is not [Hassidic] to submit to the jurisdiction

of a [Hassidic] belt din . . . . It is reasonable to say that the [Hassidic] dayyanim will be

more sympathetic towards [their group's Hassidim] than towards one who is not affiliated

with [their group]." JACHTER, supra note 94, at 185 (quoting Rav Mordechai Willig, in a

lecture to the Yeshiva University Yadin Yadin Kollel)).
123 Shach, Choshen Mishpat 22:15; JACHTER, supra note 94, at 169.
124 Netivot, Choshen Mishpat 22:14; JACHTER, supra note 94, at 169.
12s Advanced Micro Devices Inc. v. Intel Corp., 885 P.2d 994, 1001 (Cal. 1994).
126 JACHTER, supra note 94, at 186.
127 Id
128 Id.
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kavua exists.1 29 However, as noted previously, the nature of the Amer-

ican Jewish community is such that no central organizing authority ex-

ists, thus rendering these positions moot.130

E. Forms of Dispute Resolution

The foregoing discussion, sketching beit din procedures and out-

lining the privileges granted to the parties, might lead to the conclusion

that resolving disputes in beit din is closer to a traditional court venue

than ADR forums such as mediation or arbitration. However, beit din

today is a hybrid of the two: a formalistic legal structure with the hopes

of reaching wholistic, equitable outcomes. Much of the reason for

striving for wholistic rather the purely legalistic outcomes is derived

from the methodology of decision-making used by beit din.'' Inter-

estingly, different choices of law, or, more aptly, varying approaches

to the application of principles to facts, can be invoked in beit din pro-

ceedings. The three methodological approaches to be employed are:

(i) din, or strict application of halakha; (ii) pesharah, or compromise

or equity; and (iii) pesharah kerovah l'din, which is a blend of

pesharah and din.

All of these are based on and exist within Jewish Law; however,
each has distinct guiding principles that vary the decisional discretion

granted to a dayyan. Din places the greatest constraints on a judge's

decisional latitude, akin to the strict application of law to a case.

Pesharah, however, allows judges to consider things such as the overall

context from which the case arose, the intentions and preferences of

each party, and ways to ensure a favorable outcome for all. Pesharah

129 Id
130 Id at 187 ("However, in New York there are no established dayanim appointed by the

Jewish community. Moreover, there are batei din of the many and varied rabbinic organ-

izations ... so that not even all of the rabbis of a particular community subscribe to the

jurisdiction of a particular beit din.").

131 We are making an important semantic distinction here. Legal theorists may assert that

there are morals and principles of equality inherent in the law. See generally Leslie Green,
Positivism and the Inseparability of Law and Morals, 83 N.Y.U. L. REv. 1035 (2008). Alt-

hough it is lovely when legal decisions and societal conceptions of fairness align, "correct"

legal outcomes are not inherently moral or fair-one need not look beyond than the debate

over the Eight Amendment's prohibition against cruel and unusual punishment and the

death penalty. Thus, purely legal outcomes are distinct, for our purposes, from wholistic

legal outcomes. Purely legal outcomes are concerned with the correct application of rules

to a situation. Wholistic outcomes are not blind to or ignorant of legal principles, but look

to incorporate a wider range of concepts, striving to reach decisions with a sense of com-

passion. Moshe Silberg & Amihud I. Ben Porath, Law and Morals in Jewish Jurispru-

dence, 75 HAxv. L. REv. 306, 308 (1961) ("[T]he purpose of one [law] is that order should

reign, and of the other [morality], peace of mind."). Our discussion above about acting

lifnim mishurat hadin imbues this concept of wholistic decision-making.
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kerovah l'din might best be characterized as a balancing act-applying

the principles of law in a way that produces wholistic outcomes. To-

day, "the standard practice of batei din is to decide cases on the basis

of 'peshara k'rova /'din'-taking into account not only the strict law

('din') but also equitable considerations ('peshara'; sometimes defined

as 'compromise')." 1 32 Early Jewish legal decisors have mixed attitudes

on the use of pesharah.133 Some suggest that it compromises judicial

integrity, 134 whereas others not only permit but encourage it.1
35

At first glance, pesharah may produce unease among some. It

could be viewed as an arbitrary process in which dayyanim are granted

unfettered discretion when adjudicating. However, the fact that

pesharah and pesharah kerovah l'din exist as avenues for dispute res-

olution allows beit din to serve a unique role in the ADR landscape.

Depending on the approach and the desires of the parties, beit din can

be a forum for arbitration or for mediation. The flexibility inherent in

pesharah or pesharah kerovah 1'din is best stated as follows:

Inpesharah, however, social harmony is the primary concern
of the dayan. The fine points of the law and the determination
of precise facts are of secondary importance. The goal is not
to be judicially astute but to be socially healing. The psychol-
ogy of the contenders, their socio-economic status and values,
as well as the general temper of society are the primary ingre-

dients employed in the pesharah process. These considera-
tions are evaluated within the broad halachic parameters of
the Choshen Mishpat, and the final resolution of the conflict
is a delicate and sensitive blending of both objective legal
norms and subjective humanistic goals. For this reason,
pesharah is the preferred alternative.

[P]esharah is a juridical procedure presided over by the da-
yan; it does not contradict the law but is its preferred and fin-
est fulfillment. 136

As this explanation by Rabbi Yosef Dov Soloveitchik makes clear, a

wholistic decision-making process is not at odds with a halakhic

132 Yona Reiss, Jewish Law, Civil Procedure: A Comparative Study, 1 J. BETH DIN AM. 18,

24 (2012).

133 ELIAV SHOCHETMAN, SEDER HADIN 207-16.

134 See Rabbi Eliezer ben Rabbi Yosi HaGelili, Sanhedrin 6b. ("It is prohibited to mediate

.... Rather, the judge must assure that the ture judgment will ... pierce the mountain.").

131 See Babylonian Talmud, Sanhedrin 6b. ("It is a mitzva to mediate a dispute, as it is

stated: 'Execute the judgment of truth and peace in your gates' (Zechariah 8:16)....

[W]hich is the judgment that has peace within it? You must say: This is mediation.").
136 1 ABRAHAM R. BESDIN, REFLECTIONS OF THE RAV: LESSONS IN JEWISH THOUGHT

ADAPTED FROM LECTURES OF RABBI JOSEPH B. SOLOVEITCHK 54 (1993).
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framework. In many ways it stands as a foundational concept in the

halakhic system.137

Debate exists among commentaries as to whetherpesharah should

be the primary adjudicatory methodology. 138 However, today the mo-

dus operandi is to actively promote pesharah.139 In fact, the Shulchan

Aruch hold that dayyanim should avoid using strict din wherever pos-

sible.14 0 Citing the Talmud Yerushalmi, the Vina Gaon141 suggests that

the rationale for preferring pesharah is that using strict din might lead

to error where dayyanim misapply the corpus of Jewish monetary law.

Although noble, pesharah imbues the foundational concept behind the

Jewish adjudicatory process: acting lifnim mishurat hadin.142 By al-

lowing this latitude for seeking compromise, beit din seeks to help the

parties to a dispute reach a more ideal form of justice. It recognizes

that disputants are individuals embedded in a larger community that

seek to structure life around the concept of doing "straight and good in

the eyes of God."143 The system is far from perfect, but the ethos guid-

ing wholistic legal outcomes in the beit din context are admirable and

noteworthy.
Beit din can be seen as a preferred forum for dispute resolution in

part because of the extra-legal and ethics-based approach to adjudica-

tion. This concept, codified in halakha as acting lifnim mishurat hadin

is in many ways a centerpiece, guiding the halakhic process. 144 Many

respected rabbinic figures have asserted that the halakhic system at-

tempts to imbue-and in many instances encourages-an ethical re-

sponsibility beyond the letter of the law. 145 Moreover, acting lifnim

mishurat hadin is not limited to dispute resolution, but can also be ap-

plied in a variety of contexts. 146

137 See Rashi's commentary on the Babylonian Talmud, Rashi Sanhedrin 6b (noting that

the goal in solving a dispute is to "make peace between them," or bring about a wholistic

resolution).

138 The Shulchan Aruch rules that a rabbinic judge should ask litigants if they wish to use

pure din or pesharah. Choshen Mishpat 12:2.

139 This follows the Sema (12:6) and others who rely on the Sema. See JACHTER, supra

note 94, at 195 ("Any beit din that engages exclusively in pesharah is worthy of praise.").
140 Id
141 Id
142 Id at 197.

143 Deuteronomy 6:18 (Orthodox Jewish Bible).

144 JACHTER, supra note 94, at 197.
145 See generally Lichtenstein, supra note 97; WURZBURGER, supra note 97.
146 See JACHTER, supra note 94, at 159-60 (recounting Berachot 45b when Rav Papa acted

lifnim Mishurat Hadin by interrupting his meal to join his son, Aba Mari, in constituting a
zimun-a quorum needed to say specific parts of Grace after meals).
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III. CONCLUSION

Many believe sanctions required by ADR statutes are what give

strength to ADR outcomes. 147 However, this is not necessarily the case.

Indeed, ADR statutes have changed the relationship between common

law courts and ADR forums; yet the historical evidence suggests that

ADR was practiced and its decisions were adhered to even when courts

actively sought ways to invalidate ADR proceedings. Why? Why sub-

mit to a decision that lacks a formal enforcement mechanism? We offer

a simple but important answer: norms and fealty.

When a community of transactors-whether they be from a busi-

ness community, religious community, or other community-interact,
they develop a system of norms and guiding principles for how to struc-

ture their relations. 148 Recognizing this, we show that communities of-

ten turn to nonlegal decision-makers and accept arbitration decisions

because of a sense of communal responsibility and belongingness. 49

Perhaps one of the more formal ADR forums is the beit din. Alt-

hough there is no singular beit din in United States, these arbitration

forums try to combine two practices into their proceedings. First are

the formulaic and, indeed, court-like trappings of beit din. This lends

gravity to the adjudication process. One is not simply mediating an

outcome; there is a formal legal process underpinning the proceedings.

Second are the ideas of acting lihfnim mishurat hadin and pesharah.

Both of these ideas seek to lend compassion and kindness to the reso-

lution process. When taken together, din 150 and pesharah suggest that

both can co-exist and create a unique dispute resolution process.

147 See generally STEVEN LAZARUS ET AL., RESOLVING BUSINESS DISPUTES: THE POTENTIAL

OF COMMERCIAL ARBITRATION (1965); WILLIAM F. WILLOUGHBY, PRINCIPLES OF JUDICIAL

ADMINISTRATION (1929).

148 See generally Lior Jacob Strahilevitz, Social Norms from Close-knit Groups to Loose-

knit Groups, 70 U. CHI. L. REV. 359, 359-71 (2003).

149 Benson, supra note 22, at 479 ("'[N]onlegal sanctions' (e.g., reputation effects) will

induce the members of the community to accept arbitration and comply with the arbitrator's

judgment.").
150 Din here is not being used at the legal decision-making concept mentioned above. We

are using din more loosely, to capture the idea of law, or in this instance the legal court-

like component of a beit din process-evidence, testimony, hazmanah, and so on.
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